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HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 
 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

29thNovember, 2019 
TITLE SUIT NO. 4/2019 

 
Smti Sanu Bordewa 
Wife of (L) Dale Bordewa 
Vill – Darikalgaon,  
Mouza-Mahabhairab, 
P.O–Tezpur,  
District – Sonitpur, Assam 

-- Plaintiff     

-Vs.- 

 Sri Biswajit Borah 
Son of (L) Girish Borah 
Resident of: Murhateteli, 
P.O.: Tezpur, 
District – Sonitpur, Assam 

 -- Defendant 
This is a suit for specific performance of 
contract of sale and came up for final exparte 
hearing on-21/11/2019 in presence of 
following advocates:-  

 
Ld. Advocate appeared for the plaintiff           : - Sri K. K. Bordoloi 
Ld. Advocate appeared on behalf of defendant: - None. 
 

 
EXPARTE JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that land measuring15 

lessas under Dag No.182 covered by P.P No. 61 of Village: Dekargaon, 

Mouza- Bhairabpad under Tezpur Revenue Circle, District- Sonitpur, Assam, 

is the subject matter of the suit and hereinafter referred to as the ‘suit 

land’.That the defendantis the co-owner and co-pattadarof suit land. In the 

month of March, 2018, the plaintiffdesired to purchasesuit land and the 
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defendant agreed to sell the said property to the plaintiff at the agreed price 

of Rs.5,10,000/-.However, the said talk was not reduced into writing and the 

defendant verbally agreed to sell the land to the plaintiff. During the talk, 

one, Sri Prem Jhawar and one Sri Papu Bordewa were also presentand it was 

also agreed that defendant would take necessary steps for seeking 

permission from the competent authority for sale and the plaintiff will incur 

entire expenditure of registration of sale deed and other costs. Accordingly, 

a concluded verbal contract for sale in respect of the suit land was entered 

on 11/03/2018 between the plaintiff and the defendant for a consideration of 

Rs.5,10,000/- and on the same day defendant received an amount of 

Rs.4,00,000/- as an advance out of total sale consideration of Rs.5,10,000/-. 

It was further agreed that remaining amount of Rs.1, 10,000/-will be paid at 

the time of execution and registration of the final sale deed. In pursuance to 

the terms and conditions of the concluded verbal contract the plaintiff put 

her signature on the relevant papers, documents, forms, affidavit etc. and 

also provided all the relevant documents for obtaining permission for sale of 

land and accordingly, the defendant obtained necessary permissionsfrom the 

Tezpur Development authority and Deputy Commissioner, Sonitpur, Tezpur 

and handed over the same to the plaintiff in the month of August,2018 for 

preparation and to do the needful for registration of sale deed.That at the 

time of oral concluded contract price of suit land was fixed at Rs.5,10,000/- 

but at the time of applying of permission sale of suit land was fixed at 

Rs.75,000/- only as per valuation of the Govt. In the meantime, the 

defendant started to avoid the plaintiff and ultimately refused to execute the 

sale deedin respect of the suit land in favor of the plaintiff. That as 

perconcluded verbal contract for sale in respect of the scheduled plot of land 

dated 11/03/2018 defendant is bound to sell the schedule land to the 

plaintiff by accepting the balance sale consideration of Rs.1, 10,000/-which 

the plaintiff is always ready to pay to him. That defendant has utterly failed 

to perform his part and breached theoral contract for sale of the suit land by 

refusing to sell the suit property to the plaintiff. The plaintiff served a legal 

notice upon the defendant on 31/10/2018 through his advocate but the 
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defendant neither replied nor had execute the sale deed in respect of the 

suit land in his favor.That under the facts and circumstances the plaintiff has 

been compelled to institute this suit against the defendant for a decree of 

specific performance of contractand if the defendant neglects to obey the 

decree of the Hon’ble Court the sale Deed may be execute as per provision 

of Order 21 Rule 34 of CPC.  

2. On admission of plaint for hearing, summons was issued upon the defendant 

by the court and the defendant received summons and failed to secure his 

attendance before this court. Upon which the suit proceeded ex-parte 

against him.  

3. The plaintiff has examined four numbers of witnesses as PW-1, PW-2, PW-3 

and PW-4and further relied upon a number of documents. I have gone 

through the evidence on record including the documents relied on and also 

heard the arguments of learned counsel appearing for the plaintiff. 

4. The following point is formulated for determination: 

“Whether the plaintiff is entitled any decree as 
prayed for?” 
 

 EVIDENCES ADDUCED BY THE PLAINTIFF 

5. Plaintiff side during the ex-parte hearing examined as many as four numbers 

of witnesses and out of which PW-1 is the plaintiff and he submitted her 

examination-in-chief through affidavit reproducing the contents of the plaint. 

PW-1 further exhibited in his evidence in chief following documents:-  

Ext.1 is the Sale permission obtained from the Office of 

the Deputy Commissioner, Sonitpur (Land Revenue 

Branch) dated 17-07-2018 vide letter 

No.NOC/11/4706/2018-4347, 

Ext.2 is the Legal Notice, 

Ext.2 (a) is the Postal Receipt,  

Ext.3 is the delivery report. 

6. PW-2, PW-3 and PW-4 supported the versions of plaint and exhibited certain 

documents.PW-2, PW-3 and PW4were not cross-examined as the suit 

proceeded ex-parte against the defendant. 
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APPRECIATION OF PLAINTIFF’S EVIDENCE 

7. I have carefully gone through the evidences on record and it finds that all 

the documentary forms of evidences presented before this court in the forms 

of proved in original and the aforesaid evidence on record as well as the 

documents relied on by the plaintiff remains unchallenged and unrebutted.  

8. To sum up the ocular as well as documentary forms of evidences offered by 

the plaintiff’s side, this court finds nothing to disbelieve the evidence on 

record. PW-1, PW-2, PW-3& PW-4 in their evidences supported and 

corroborated the entire versions of the plaint by way of testifying that the 

defendantis the co-owner and pattadar of suit land and in the year 2018 the 

defendant with intend to sale the suit land offered the plaintiff to purchase 

the suit land at a sale consideration at Rs.5,10,000/- and on 11-03-2018 the 

defendant entered into a verbal agreement for sale of suit land in favor of 

the plaintiff receiving an amount of Rs.4,00,000/-out of total consideration 

amount of Rs.5,10,000/-. It was agreed that remaining amount of Rs.1, 

10,000/- shall be paid at the time of execution and registration of the 

original sale deed andthough the necessary permission for sale of suit land 

was obtained from the concerned authorities, the defendant finally refused 

to execute the registered sale deed. All the witnesses above further affirmed 

and proved that defendant subsequently, declined to execute any register 

sale deed in favor of the plaintiff even though the plaintiff requested him on 

several occasions.  

9. The oral and documentary forms of evidences makes it crystal clear that 

defendant being the actual owner of the suit land entered into an oral 

agreement of sale with the plaintiff in the year 2018 and received an amount 

of Rs.4, 00,000/- from total sale consideration amount of Rs.5, 10,000/- and 

regarding the remaining balance amount was of Rs.1, 10,000/- it was agreed 

that said balance amount shall be paid by the plaintiff at the time of 

registration of sale deed. It further proved from the evidences of PW-1, PW-

2, and PW-3 & PW-4 that on 11-03-2018 the defendant executed an oral 

agreement for sale in favor of plaintiff and Ext-1 appears to be proof of sale 
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permission obtained from the office of Deputy Commissioner, Sonitpur, and 

Tezpur. 

10. As such from the entire versions of the plaintiff it disclosed before this court 

that claim of the plaintiff based upon an oral contract. Let us discuss few 

points of oral agreement. What makes an Agreement valid is the first thing 

to discuss. The process of making a valid agreement starts from statutory 

provisions given in Indian Contract Act. 

11. Under Section 10 of the Act, it is stated that – All agreements are contracts if 

they are made by the free consent of parties competent to contract, for a 

lawful consideration and with a lawful object, and are not hereby expressly 

declared to be void. So from this section, we can conclude the following 

necessary things for making an Agreement a valid contract: 

⧫Competent parties 

⧫Free consent 

⧫ Lawful consideration 

⧫ Lawful object 
By fulfilling these 4 necessary requirements, an agreement becomes a 

contract under Section 10 of the Act. Hence it can be understood that an 

agreement plus the essentials tabled in Section 10 will deem the contract 

valid. Section 2(e) of the Act says that an Agreement is defined as “every 

promise and every set of promises forming the consideration for each other“. 

12. When a person makes an offer to another and that offer is accepted by 

the other person that offer becomes a promise and we have already 

discussed the definition of an agreement above. 

13. This means the offer is a starting point for making an agreement. The 

important part which we have to emphasize upon is how such offer is 

communicated. Section 3 of the Act discusses this point and in brief, it is 

said that a communication of an offer can be made in any way which has 

the effect of showing the willingness of the person who is offering. Such 

communication could be made through the mouth, or writing, or even by 

the conduct. This type of offer which is communicated through mouth or 

writing is called ‘express offer’. 

14. This is also mentioned under Section 9 of the act that where the proposal 

or acceptance of any promise is made in words, the promise is said to be 
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express. And when such offer to whom is communicated comes to his or 

her knowledge and also signifies his assent to that place, the offer is said 

to be accepted. After its acceptance, it becomes a promise. 

15. When an oral agreement is found to fulfil certain essentials, their 

admissibility the court cannot be questioned. On the validity of oral 

agreements while dealing with several cases the courts recognized the 

acceptability of oral agreements once they were found to be fulfilling the 

essentials provided in section 10. As we see in the case of Alka Bose vs. 

Parmatma Devi & Ors [CIVIL APPEAL NO(s). 6197 OF 2000], the 

Hon’ble Supreme Court by coming to the conclusion of the case observed 

that how oral agreements are valid. A sale agreement can be oral also and 

valid. It is not necessary that agreement should be written, what is more 

important is that it should be within the ambit of Section 10 of the Indian 

Contract Act. All oral and written agreements will be valid if they fulfil the 

conditions specified in Section 10. 

Admissibility of oral agreement under Evidence act 

16. Under Section 92 of the Evidence Act, an Oral agreement will not be held 

as an evidence if the terms of the contract are reduced to the form of a 

document. But its proviso (2) makes an exception to that if there is any 

separate oral agreement as to any matter where the document is silent 

and the terms are inconsistent, then the oral agreement may be proved 

valid. And provision (3) further makes an exception that if there is any 

separate oral agreement which constitutes a condition precedent to the 

attaching of any obligation under any such contract, then also oral 

agreement may be proved. 

17. In the light of above said settled propositions of law it is seen that the 

entire relief of specific performance of contract based upon the proof of 

oral agreement between the parties. In respect of any agreement that 

allegedly executed orally, they are still enforceable but something 

recommended widely when the contract deals with major transaction and 

governs relation between the parties. If such oral agreement have already 

been made the plaintiff can prove the presence of essential elements of a 
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contract by providing the admissible proof, the plaintiff can still avail 

justice as justice not to deny on some ground on non-availability of written 

agreement when other pieces of evidence support the claim of the 

plaintiff. In the forthcoming discussions we shall try to ascertain whether 

plaintiff is able to prove all the essential requirements of a valid contract.  

18. I have carefully travelled through the evidences presented before this 

Court by the plaintiff and it finds that the plaintiff to substantiate his 

pleadings of oral contract examined four nos. of witnesses. PW-2 

supported that said oral agreement executed in his presence. Other three 

witnesses also supported such fact of execution of oral agreement of sale 

between the plaintiff and defendant. As such it seen that all four witnesses 

of the plaintiff proved and established the oral agreement of sale between 

the plaintiff and defendant. 

19. The versions of plaintiff and other witnesses further proved that defendant 

refused to execute registered sale deed in favor of the plaintiff even after 

having request from the plaintiff on several occasions. The plaintiff 

established before this court that she is still willing and ready to pay the 

balance consideration amount of Rs.1, 10,000/- to the defendant for 

tracking down registered sale deed in his favor as per the terms and 

conditions of oral agreement of sale. Hence, readiness and willingness on 

the part of the plaintiff stands proved and this court not finds anything to 

disbelieve the versions of the witnesses as their evidences remains 

unshaken and un-rebutted. 

20. Therefore in the light of oral and documentary forms of evidences this 

court finds that plaintiff is entitled to get decree of specific performance of 

contract along with delivery of khas possession of the suit land. The 

plaintiff further entitled to get the actual cost of proceeding. 

21. In the result the plaintiff’s suit is decreed partly by way of granting the 

following reliefs:-  

 That the plaintiff is entitled to get a decree of specific 

performance of contract of sale; 
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 That Plaintiff will pay the balance sale consideration of 

Rs.1, 10,000/- (Rupees One Lakh Ten Thousand only) to 

the defendant within three months from the date of 

decree and the defendants shall execute the registered 

sale deed in favor of the plaintiff at the cost of the 

plaintiff and further handover khas possession of suit 

land to the plaintiff immediately after the registration of 

sale deed.  

 That if the defendant fails to execute the sale deed 

despite the balance sale consideration being offered by 

the plaintiff, then the plaintiff shall deposit the same 

before the Court and get the sale deed executed 

through Court.  

 That plaintiff is entitled to get cost of the entire 

proceeding from the defendant and cost of the 

proceeding shall be calculated and ordered at the time 

of preparing the decree; 

22. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 29thday of November, 

2019.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 
 

1. Plaintiff’s witnesses:- 
 

PW-1: Smti Sanu Bordewa  

PW-2: Papu Bordewa 

PW-3: Bhabani Bordoloi 

PW-4: Prem Jhawar @ Shyam Sundar Maheswari 

2. Plaintiff’s exhibits    :-  
 

Ext.1 is the Sale permission obtained from the Office of the 

Deputy Commissioner, Sonitpur (Land Revenue Branch) dated 

17-07-2018 vide letter No.NOC/11/4706/2018-4347, 

Ext.2 is the Legal Notice, 

Ext.2 (a) is the Postal Receipt, 

Ext.3 is the delivery report. 

 

 
 

CIVIL JUDGE, SONITPUR 
 
 
 
 

 


